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EDITORIAL NOTES. 


In speaking last month of the act of March 30, 1886, for the set- 
tlement of arrearages of taxes and assessments, we found fault 
with the provision that no land should be sold for less than the 
amount of taxes and assessments found to be due upon the settle- 
ment. Mr. Bergen, of Elizabeth, has now pointed out to us that 
this objection is substantially met by a provision at the end of sec- 
tion 5, which authorizes the city, after buying in the land at the 
public auction, to sell and assign the certificates of sale, or to sell 
and convey the lands for bonds of the city or for money upon such 
terms as may be agreed upon, provided, that if sold by private sale 
the price for the land shall not be less than the amount due to the 
city thereon when purchased. This enables the city, after having 
bought in the land at the first auction, to dispose of it at a second 
auction for whatever it will bring. By this means lands that are 
assessed by the commissioners of settlement for more than they are 
worth can be relieved from the incubus and brought back into the 
market. 

Mr. Bergen has published this act in pamphlet form, with an in- 
dex and a collection of forms and proceedings under it, from the 
application for the appointment of commissioners to the deed for 
the land sold. 





THE New Jersey Law JourNAL has published the acts of the 
last session of the legislature in pamphlet form a long time be- 
fore they will appear in the newspapers. Although the acts 
are thus easily accessible to our readers it may be useful to the 
lawyers for us to mention especially here in these notes the acts of 
particular interest to the profession which we have not already al- 
luded to. The last act mentioned in the May number was Chapter 
107. The following have since been received : 
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Chapter 109 will greatly facilitate the giving of official bonds 
and bonds required in legal proceedings. It provides that when- 
ever any bond or recognizance is required to be given with security 
for the faithful performance of ‘‘any trust, duty, or office, or for 
the doing or not doing of anything in said bond or recognizance 
specified, any person or corporation who is now or may here- 
after be authorized to approve the sufficiency of such bond or re- 
cognizance may, in his discretion, accept or approve such bond 
whenever the same shall be executed or the conditions thereof 
guaranteed by any insurance company organized under the laws of 
other States for the purpose of transacting the business of surety- 
ship of personal or official bonds, and these companies are author- 
ized by this act, with the authority of the Secretary of State, to 
transact business in the state.”’ Asa condition precedent for this 
authority the companies are required to file with the Secretary of 
State a power of attorney irrevocable designating some attorney at 
law in this state upon whom process and papers in any suit in any 
court in this state may be served. This act is very properly made 
a supplement to the act for the regulation and incorporation of in- 
surance companies, for the business is, in fact, the business of in- 
surance, and not the business of a trust or safe deposit company, 
as is commonly supposed. 


Anact that may prove to be of great consequence to the legal pro- 
fession is Chapter 141, entitled A supplement to the act of April 20, 
1885, for the incorporation of safe deposit and trust companies. It 
gives power to any of these companies, with a capital of not less than 
one hundred thousand dollars, to act as agents for the sale of stocks 
and bonds, and as assignees, receivers, agents, executors, adminis- 
trators or guardians, and to execute trusts of every description, 
and it provides that any company accepting trusts under the act 
shall not be required to give security therefor, but in lieu thereof 
its capital stock and surplus shall be held liable in preference to 
all other liabilities for the faithful performance of the duties under 
the trust. If such a company as this is formed in such a manner 
as to win confidence, it will no doubt take the place of many pri- 
vate executors and trustees, and the business which these execu- 
tors and trustees would have distributed among many lawyers will 
go into the hands of the counsel for the company. This is said to 
have been a very serious matter for the young lawyers in Phila- 
delphia, where much of the business of the junior bar is concerned 
with estates, and where the trust companies have grown rapidly 
and absorbed much of the business. We think the younger bar 
here, however, will take care of themselves and find enough to do 
even if they lose some of the business of executors and trustees. 
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At all events there is no use of opposing the introduction of labor- 
saving machinery in the legal any more than in any other department 
of society. Those who do so only make themselves ridiculous and 
the world goes on without them. It would be better for the bar if 
they would help rather than hinder everything that tends to make 
legal machinery work more simply and rapidly. It is because our 
machinery is so cumbrous and slow that men are unwilling to 
employ us. The more rapidly we can do our work, the more work 
we will do, and the more cheaply it is done the more business will 
there be todo. Lawyers are paid, not for the amount of work they 
do, but for what they accomplish. The more rapidly we can try 
cases or search titles, the more we can do and the more money we will 
make. Ifa case could be tried every month and any month in the 
year, and if titles could be examined by reference to a perfect 
index, or by the help of a title company, more suits would be 
brought, and the transactions on real estate would be multiplied. 
Loans on land would be almost as easy and frequent as loans on 
‘‘collaterals,’”’ and in all this the lawyer would have his share. 
Men could not dispense with legal advice in dealing with real estate 
and machinery can never do all the work of brains. 


Chapter 124 provides that on questions of lunacy it shall be law- 
ful for counsel on both sides to address the commissioners and 
jurors. 


Chapter 125 gives power to the Court of Chancery in a suit for 
the foreclosure of a mortgage on real or personal property to order 
a sale thereof by public or private sale through a receiver, master, 
sheriff, or otherwise, as the court may direct, if the property is of 
such a character or so situated as to make it liable to deteriorate in 
value pending the suit or to make its preservation difficult or ex- 
pensive. The proceeds of the sale are to be brought into court, 
subject to all the equities, and to be disposed of as the court, by 
its decree, shall direct. This goes even farther than Chapter 81, 
which authorizes a sale on four weeks’ advertisement after decree 
and execution. 


Chapter 143 amends section 1 of the supplement of April 28, 
1884, to the Practice Act by changing the time within which a cer- 
tiorari may be allowed to review an assessment for taxes for which 
a sale has been made or to review the proceedings for such sale 
from six years to nine years. 


By Chapter 152 the Clerk in Chancery is permitted to reside in 
any place within this state which may be approved by the Chan- 
cellor. 
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Chapter 155 amends section 17, the supplement of April 1, 1878, 
to the act concerning recognizances. : 


Chapter 157 gives power to the Chancellor upon the application 
of the guardian of an infant to authorize him to destroy or remove 
dilapidated buildings on the infant’s lands and to put up new 
buildings and to borrow money for the purpose upon mortgage on 
the lands. It also provides for exchange of infant’s lands and for 
the payment of one-third of the net proceeds to a dowress who 
joins in the mortgage. 


Chapter 180 is a supplement to the act concerning partition, and 
relates to the investment of proceeds of lands on which there is an 
inchoate estate of dower. 





THE Supreme Court of California has recently delivered a learned 
and exhaustive opinion on the subject of the appropriation of 
water courses for the purposes of irrigation. It is a subject of 
great importance in California, where the value of large tracts of 
rich land for agricultural purposes depends entirely upon irriga- 
tion, and the court has devoted much thought and labor to the ex- 
amination of the whole subject, and has produced an opinion of 
great value, both as a collection of authorities and as a study of 
the subject of the rights of private owners and of the public to 
the use of water courses. The opinion was delivered on April 26, 
1886, and is published in full in the Hoening Bulletin of San Fran- 
cisco, April 29. It will no doubt appear later in the California re- 
ports. The name of the case is Luz v. Haggin, and the syllabus 
of the opinion is as follows: 

The question being—Can a private corporation divert the waters 
of a water-course and thereby deprive the riparian proprietors of 
all use of the same, without compensation, made or tendered, to 
such proprietors, Held: 

1. The owners of land by or through which a water-course 
naturally and usually flows have a right of property in the waters 
of the stream. 

2. This property may be taken for a pudlic use, just compensa- 
tion being first made, or paid into court. Water to supply ‘‘ farm- 
ing neighborhoods”’ is a public use» And it is for the legislature 
to determine whether, in the exercise of the power of eminent do- 
main, it is necessary or expedient to provide further legal machin- 
ery for the appropriation (on due compensation) of private rights 
to the flow of running streams and the distribution of waters 
thereof to public uses. 

3. But one private person cannot take his property from another, 
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either for the use of the taker or for an alleged public use, with- 
out any compensation paid or tendered. (Constitution, Art. 1, 
Sec. 14.) 

4. Riparian owners may reasonably use water of the stream for 
purposes of irrigation. 

5. The court below erred in rejecting certain evidence offered by 
the appellants. 





It was held by Vice Chancellor Bird, Hoagland v. See, assignee, 
Atlantic Rep. 515, that the Orphans’ Court on motion of a creditor 
can compel an assignee to account and declare dividends and makea 
distribution of the estate. The Vice Chancellor held that the eighth 
section of the Assignment act, Revision p. 38, plainly gives the 
creditors a right to call for an account in the Orphans’ Court, and 
although a more serious question is raised in regard to the power 
to compel the assignee to declare dividends, the court has power 
under the twenty-third section to compel the assignee to proceed 
to the execution of the duties required by the act until a final 
settlement and distribution. 





In Schulting v. Schulting, April 17, 1886, 3 Atlantic Rep. 526, 
the Chancellor held that the Court of Chancery will, in a proper 
case, authorize trustees to execute a mortgage under a power to sell, 
and a power to sell in such a case will be construed as a power 
to mortgage for the purpose of preserving the estate, but not for 
the purpose of making improvements. The power to mortgage 
for this latter purpose was denied, but the case was ordered to 
stand over, that the complainant might put in proof that the land 
could not be sold without sacrifice, and that money was needed to 
pay debts. 





In AN application made on April 24, for a writ of certiorari against 
the Domestic Telegraph and Telephone Co., a suggestion was made 
by Mr. J. Frank Fort that the recent act constituting fire and po- 
lice boards in cities is unconstitutional, because it provides that 
two members of each board shall belong to one political party and 
the other two members of each board to the other party. The au- 
thority for this suggestion is an opinion recently rendered by the 
Supreme Court of Michigan, in the case of the Attorney-General 
v. the Board of Councilmen of Detroit. The councilmen, it ap- 
pears, refused to consider four nominations for a board of elections, 
because they considered the law unconstitutional, and their coun- 
sel claimed that the fact that the law limited the selection of the 
proposed board to two members from each of the two leading po- 
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litical parties, made the entire act unconstitutional. The opinion 
of the court sustained their view. ‘It is a most important princi- 
ple,’’ says the court, ‘‘that no one shall be affected in any of his 
legal and political rights by reason of his opinions on political 
subjects or other matters of individual conscience.’? The court 
further intimates that if the principle were admitted, the legisla- 
ture might go further and limit the office-holders to one instead of 
two parties.’’ ‘‘ Parties, however powerful and unavoidable they 
may be, are not and cannot be recognized as having any legal au- 
thority assuch. * * * Many good citizens form no permanent 
party ties, and when elections are close the success of either is 
very often gained by coalition with a third one.’’ Another judge 
of the same court took a similar view, but expressed it still more 
emphatically. ‘‘The act,’’ he says, ‘‘is wholly void because of 
the political tests.’’ 





CHAS. S. STOCKTON ». N. N. METAL CO. 
(Essex Circuit Court.) 


Discovery in Aid of Execution.—2Receiver of Corporation. 


Upon a judgment being recovered against a corporation a receiver 
was appointed upon a petition for discovery in aid of the execu- 
tion. The receiver applied to this court to compel the delivery to 
him of a certain recipe for a process which had been placed in the 
hands of Senator Fish in escrow. 

DepvkE, J., in deciding on the application said: Whether the 
recipe for a process is properly like a patent which can be reached 
by means of a receiver is a very interesting question, but it is not 
necessary to decide it now (the Court of Errors has it under ad- 
visement), for the order appointing the receiver is void. A com- 
mon law court has no power to appoint a receiver in the case of a 
corporation. Application denied. 





ANONYMOUS. 
(Essex Circuit Court. April Term, 1886.) 
Service of Summons on a Witness.— Waiver of Defects in Service. 


A defendant was served with a summons while he was attending 
as a witness in the District Court, although he had not been served 
with a subpeena. He was on the stairs of the District Court room 
when the summons was served. His attorney afterwards acknowl- 
edged service of a declaration in the case. A motion was then 
made to set aside the service of the summons. 

DepvE, J., in deciding upon the motion, said: 

The motion is resisted on several grounds. The first is, that the 
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defendant was not under subpeena. The rule in Rogers v. Bulloch, 
Pennington 109, has been reversed. The witness is entitled to ex- 
emption, although not served with a writ of subpcena. 

The second ground is, that the privilege was waived by the ac- 
knowledgment of service of a declaration by an attorney. The 
attorney was admitted to have been retained. 

Where the process has been regularly served and the party has 
a mere personal privilege, he must exercise it promptly. Any act ~ 
which recognizes the propriety of the suit, such as a step in the 
cause, an appearance or the like, is a waiver of the defect. This 
saves the employment of an attorney to set aside the service of 
summons. I find in this case that the defect was waived. Motion 


denied. 





CHARGE TO A GRAND JURY, APRIL 6, 1886. 
(Essex Oyer and Terminer.) 


Defect of Bridge.—Liability of Smperintendent and Sub Contractor — Jurisdiction of 
Counties—Negligence—Manslaughter— Use of Pistols by the Police. 

DepurE, J., charging the Grand Jury in regard to a death caused 
by a defect in a bridge across the Passaic river between Essex and 
Hudson: The bridge was, at the time of the occurrence, under re- 
pair. In the traveled roadway two planks, each a foot wide, had 
been removed. One of the wheels of the wagon on which the de- 
ceased was riding dropped into this aperture. The deceased, by 
the concussion, was thrown off the wagon and received an injury 
causing his death immediately. 

The JupGE said: The jury must enquire first, whether proper 
means had been taken by those in charge to guard against acci- 
dent, and second, to whom the fault is attributable—that is, on 
whom was the duty laid to provide the means of protecting travel- 
ers from such injuries. 

The repairs were being done by a committee of the boards of 
freeholders of the counties of Essex and Hudson. The work was 
being done by Edward Coe, a sub-contractor. Warner was super- 
intendent of the bridge, and in virtue of his employment, had a 
general oversight and charge of the bridge, and was, to a certain ex- 
tent, responsible to the public for the safety of the bridge to per- 
sons traveling on it. Primarily, the duty of providing the proper 
means to guard against injuries to travelers devolved upon the con- 
tractor, by whom the work was being done, and upon him, in the 
first instance, would the responsibility for accident be placed. But 
if the superintendent had knowledge of the contractor’s neglect, 
or if by the exercise of reasonable diligence in performing his duty 
as superintendent he might have been made aware of such neglect- 
ful conduct, under such circumstances the superintendent may be 
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held criminally responsible for the result. In that event the 
liability of the superintendent would spring from his neglect in 
the performance of the duties of his employment. A person hav- 
ing duties to perform may not evade responsibility for neglect in 
his own duties by falling back on the non-performance of duty by 
another whose duties are nearer to the wrongful act. In such cases 
the law lays the responsibility on both. 

On the subject of jurisdiction the Judge said: By statute the 
jurisdiction to inquire into offences committed on any river divid- 
ing two counties, or upon a bridge over such river, is conferred up- 
on the county in which the accused last resided. Warner, the su- 
perintendent, resided in the county of Essex. Coe, the contractor, 
resided in the county of Hudson. As a grand jury of the county 
of Essex, you have power over the accusation so far as concerns 
Warner, but no jurisdiction so far as it concerns Coe. He is amen- 
able to prosecution only before the courts of Hudson county. 

Another question related to the death of an infant through 
the unintentional discharge of a pistol. The Judge said: To 
justify a verdict of acquittal by the coroner’s jury, it must appear 
that the accused was wholly free from fault ; that the result was 
due to accident without any further blame on his part. When one 
by his negligence contributes to the death of another, he is guilty 
of manslaughter, though the result was wholly unexpected and 
there was no intention todo harm. Thus, one who points a gun 
at another, without previously examining whether it is loaded or 
not, is guilty of manslaughter if the weapon should accidentally 
go off and cause death. And it may be said, generally, that care- 
lessness in the handling or use of firearms in a place where the ac- 
cidental discharge of the piece may do injury is criminal negli- 
gence, and will subject the party to indictment for manslaughter, 
though he contemplated no harm. * * * A person using a 
pistol is presumed to know that it is a dangerous weapon, and is 
bound to use care in handling it, at the peril of being liable for the 
consequences that may result by his inadvertence. 

In regard to the shooting of a fugitive by a police officer, the 
Judge said: If a police officer having lawfully made an arrest, and 
using proper means for that purpose, be resisted, he may lawfully 
repel force by force, in order to prevent an escape, and if the per- 
son making resistance is unavoidably killed in the struggle the 
homicide is justifiable. And in cases where the charge is felony, 
the killing of the accused before the arrest is actually made will 
be justifiable, if in no other way the escaping felon could be taken. 
If in the pursuit the felon be killed when he cannot be otherwise 
overtaken, the homicide is justifiable. 

But a different rule prevails when the person fleeing and en- 
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deavoring to escape arrest is charged with a misdemeanor or a 
breach of the peace. In these cases the officer has no right to kill 
the accused to prevent his escape, and if he do so intentionally the 
offence is murder, and if he resorts to shooting, not intending to 
kill, but merely to disable or frighten the person escaping, the 
shooting, though unjustifiable, amounts to manslaughter only. In 
neither of the cases alluded to was the person endeavoring to avoid 
arrest charged with felony. On the facts represented to the court 
the officer in one case is amenable to the charge of manslaughter, 
and in the other for assault and battery. 





CHARLOTTE R. CHARLIER v. WILLIAM H. PRATT. 
(Union Circuit Court.) 


Attachment—Supersedeas of District Court case by writ from Circuit. 


Attachment. 

On June 1, 1885, a writ of foreign attachment was issued out of 
the District Court of the city of Elizabeth, at the suit of John P. 
Hanifin against Wm. H. Pratt, the defendant in this case, and the 
constable took possession of the defendant’s personal property. On 
July 30th judgment was obtained against the defendant. On Au- 
gust 6, Charlotte R. Charlier sued out an attachment in the Union 
Circuit Court against the defendant, Wm. H. Pratt, and the sheriff 
took the personal property out of his possession. An auditor was 
appointed, jadgment was entered against the defendant and the 
auditor sold the personal property. Shortly after he had sold it, 
Hanifin, the plaintiff in the suit in the District Court, proved his 
claim before the auditor, at. the same time giving him notice in 
writing that he claimed payment of his judgment in full in pref- 
erence to all other creditors. The auditor refused to pay the claim 
in full, insisting that the attachment in the District Court was 
superseded by the attachment in the Circuit Court. The case was 
then presented to Judge Van Syckel for his decision upon this 
question. It was argued on April 5th, by Mr. Carson for Mr. 
Hanifin, and Mr. McCormick for the plaintiff Charlier. 

Mr. Carson referred to section 165 of the District Court act, Rev. 
p. 1329, which provides that any attachment ‘‘ which may be issued 
out of the Supreme Court or any Circuit Court or Court of Com- 
mon Pleas shall be a supersedeas to all attachments issued by any 
District Court undetermined at the time of serving said writ,’’ and 
he insisted that since jadgment had been entered on his attachment 
before the other writ was served, it was not undetermined, and did 
not fall within the provisions of this statute, and was not super- 
seded by the writ out of the Circuit Court. He said that there 
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were no cases to be found in which the clause had been construed. 

Mr. McCormick maintained that the second writ was a swper- 
sedeas, and suggested that a cause was not determined until execu- 
tion had been issued. 

VaN SyckEL, J., said: ‘‘According tothis view a cause is not de- 
termined until the property is sold and the money paid into court,”’ 
and he held that the cause was determined when judgment was 
entered and before execution, and that the attachment was not 
superseded by the second writ. 


McGINNIS v. FARRELLY, ET AL. 
(Circuit Court, S. D. New York. March 26, 1886.) 


Partnership— Special Partner—Payment 
of Capital by Check—New Jersey Statute.— 
The delivery before the filing of a certificate 
of special partnership, by a party intending 
to become a special partner to the general 
partners, of‘a check payable to their order, 
drawn on a bank, where he has funds to meet 


the meaning of the New Jersey statute, and 
will not entitle him to protection as a special 
partner. 

Bank-checkh—Assignment.—A bill of ex- 
change or check before acceptance does not 
operate as a transfer of the funds of the 
drawer nor create any lien thereon. 


it, is not ‘fan actual cash payment,” within 


Messrs. Abbett & Fuller, (Mr. Leon Abbett, of counsel,) for 
appellant. 

Mr. John Shield, (Mr. W. C. Beecher, of counsel,) for plaintiff. 

WALLACE, J.: On the twenty sixth day of February, 1883, the 
defendant Farrelly, with others, intending to form a limited part- 
nership in which Farrelly was to be a special partner and the 
others general partners, executed a certificate in the form required 
by the laws of New Jersey, where the partnership business was to 
be carried on, which recited that the amount of capital contributed 
to the common stock by said Farrelly was the sum of $2,500, and 
that the partnership was to commence on that day. Unless a 
limited partnership was formed pursuant to the statutes of New 
Jersey, the defendant Farrelly is liable to the plaintiff upon the 
demand in suit as a general partner. The question is whether the 
statutes of New Jersey were complied with. 

The Revised Laws of New Jersey provide that such partnership 
may consist of one or more persons, who shall be called general 
partners, and of one or more persons who ‘‘shall be called special 
partners, and who shall contribute in actual cash payments a 
specific sum as capital to the common stock;’ that a certificate 
shall be signed by the several persons, reciting, among other things, 
the amount of capital which shall have been contributed by the 
special partner; that this certificate be filed in the office of the 
county clerk, and that there shall be filed with the certificate an 
affidavit of a general partner, stating that the sums specified in the 
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certificate to have been contributed by each of the special partners 
to the common stock ‘‘have been actually and in good faith paid 
in cash.’’ The laws also provide that if any false statement be 
made in such certificate or affidavit, all the persons interested in 
such partnership shall be liable for all engagements thereof as 
general partners. February 26, 1883, the certificate was acknowl- 
edged according to law, and, together with an affidavit of one of 
the general partners, verified on that day, in form according to 
statute, was filed in the office of the proper clerk. At this time 
Farrelly had not contributed any actual cash payment as capital 
except by drawing his check for the sum of $2,500 on a New York 
city bank, and delivering it to one of the general partners. His 
check was good for the amount, he having at the time a large bal- 
ance to his favor at the bank upon which it was drawn. The time 
when the check was delivered was after banking hours, and it was 
retained by the person to whom Farrelly delivered it until the 
twenty-sixth day of March thereafter. The check was not pre- 
sented to the bank or used in the mean time, and on the twenty- 
sixth day of March was returned to Farrelly unpaid. Thereupon 
Farrelly drew a check for $5,000, intended to cover the amount.of 
the original check, and a loan to the partnership of $2,500 in 
addition, which check was delivered to one of the firm, deposited 
to the credit of: the firm, and the firm received the avails thereof. 

It must be held that no actual cash payment had been contributed 
by Farrelly to the partnership when the certificate was filed. Simi- 
lar statutes authorizing the creation of limited partnerships exist 
in several of the states of the Union, and have been the subject of 
judicial exposition. It is the well-settled doctrine that one who 
has not strictly complied with the requisitions of such statutes 
cannot claim exemption, as a special partner, from liability for 
the debts of the firm of which he is a member; and that his 
liability as a general partner is fixed if he has omitted to make 
his contribution to the capital of the firm in the mode required 
by the true construction of the statute. When the statute re- 
quires the contribution to be made in actual cash payments, 
nothing but money will satisfy its meaning. 

In the case of Haggerty v. Foster, 103 Mass. 17, in speaking of 
such a statute, the court used this language: ‘‘The statute is 
plain and explicit. It requires payment to be made when a certifi- 
cate is signed, acknowledged, and recorded as the foundation of 
the partnership; and this certificate must recite what has been done, 
and not that which is executory. Its object is to provide a fund, 
on the day the company is formed, to be thereafter subject to no 
contingencies or losses except those which come from the proper 
business of the partnership. The use of the phrase ‘actual cash 
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payments’ is emphatic and significant. It is wisely intended to 
exclude a construction by which commercial securities of any de- 
scription short of cash may be regarded by the aid of mercantile 
usage or otherwise as substantially equivalent to cash, and to 
remove from all parties the temptation to evade its requirements 
in this respect.”’ 

In Durant v. Abendroth, 69 N. Y. 148, where such a statute was 
under consideration by the court of appeals, the court said: ‘‘ The 
statute peremptorily requires an affidavit that the capital has been 
actually paidincash. * * * The object of this provision is to 
secure certainty, and to prevent equivocal transactions in the for- 
mation of these partnerships. Nothing but cash satisfies its re- 
quirements. No engagement or security, however good, can be 
substituted even temporarily.”’ 

In Van Ingen v. Whitman, 62 N. Y. 513, it was held that a con- 
tribution in credits or in any other thing except cash, however 
convertible at the time into money, is not a compliance with the 
statute. It would hardly be contended that the delivery of a 
check by the special partner, payable at a future day, would meet 
the requirements of the statute. It is urged, however, that the 
delivery of a check payable at sight is equivalent to an appro- 
priation of a cash fund to the capital of the partnership, and is 
therefore a substantial compliance with the statute. If, instead 
of handing over the money, the special partner should deposit the 
amount of his contribution in a bank to the credit of the firm, or 
with a third person so as to part with all control over it by himself 
exclusively, and enable the general partners to appropriate it, it 
might well be urged that this would be a sufficient compliance with 
the statute. A sum may be deemed to be paid or contributed in cash 
when the money is placed within the absolute control of the person 
who is to receive it, although not within his manual custody. But 
where a check is drawn for the benefit of the payee upon a bank 
in which the drawer has a deposit, and is delivered to the payee, 
the latter does not acquire even an equitable lien upon the fund in 
bank. The relations between a banker and depositor to whose 
credit money is placed, is the ordinary relation of debtor and 
creditor, and has been universally so regarded since the question 
was elaborately discussed and decided in the House of Lords in the 
case of Foley v. Hill, 2 H. L. Cas. 28. It is equally well settled 
that an assignment of a part of a debt will not bind the creditor 
either in equity or at law, nor deprive him of the right to pay the 
whole to the assignor, after notice that part has been transferred 
to the assignee, (Mandeville v. Welch, 5 Wheat. 277; Gibson 
v. Cooke, 20 Pick. 15; Hopkins v. Beebe, 26 Pa. St. 85; Gibson v. 
Finley, 4 Md. Ch. 75;) and because the right of the depositor 
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against a bank is merely that of a creditor, and an assignment of 
part of the deposit is not an equitable assignment of any interest 
in the fund, a bill of exchange or check, before acceptance, does 
not operate as a transfer of the funds of the drawer in the hands 
of the drawee, nor create any lien thereon ; Chapman v. White, 6 
N. Y. 412. The holder of a bank check cannot sue the bank for 
refusing payment in the absence of proof that it was accepted by 
the bank or charged against the drawer. Bank of the Republic v. 
Millard, 10 Wall. 152; First Nat. Bank v. Whitman, 94 U. 8S. 343. 

A check is but an order on a depositary, directing him to pay a 
certain sum to the payee or bearer. The drawer can intercept its 
payment at any time before actual payment or acceptance by the 
drawee. It does not furnish to the payee a fund which is subject 
to his exclusive control. It may be regarded by mercantile usage 
as equivalent toa cash payment; it may be convertible immediately 
into money; but its delivery to the general partners is not the pay- 
ment in actual cash which is contemplated by the statute. No 
better illustration of the danger that would attend such a loose 
construction of the statute as would permit the terms ‘‘ actual cash 
payment’”’ to be fulfilled by the delivery of a check, payable at 
sight to the general partners, could be suggested than is shown by 
the facts of this case. Although the affidavit filed with the certifi- 


cate stated that the contribution of the special partner had been 
actually and in good faith paid in cash, the money was not realized 
until a month subsequent to the filing of the affidavit. There may 
not have been intentional bad faith in the transaction; but if it 
should be permitted to stand the purpose of the statute would be 
wholly frustrated. Judgment is ordered for the plaintiff. 


NoTE.— Statutory provisions respecting the formation of “limited partnerships” must be 
strictly pursued; and, where the statute requires the contribution of the ‘‘ special”? partner 
to be in cash, he cannot make it partly in cash and partly in goods, credits, or assets of 
another firm. Lineweaver v. Slagle, (Md.) 2 Atl. Rep. 693. The court in.this case say 
that the contribution in government bonds or any other class of commercial securities, no 
matter how valuable they may be, or how easily convertible into money, cannot be accepted 
as a substitute for the ‘‘ actual cash payments” which the statute requires ; citing Haviland 
v. Chace, 39 Barb. 283; Pierce v. Bryant, 5 Allen 91; Haggerty v. Foster, 103 Mass. 17; 
Richardson v. Hogg, 38 Pa. St. 153; In re Merrill, 12 Blatchf. 221; Van Ingen v. Whit- 
man, 62 N. Y. 513. Where, in the attempt to form a limited partnership, the special part- 
ner fails to contribute the cash capital as agreed upon, and as required by statute, he is 
liable as general partner. Sharp v. Hutchinson, (N. Y.) 3 N. E. Rep. 500. See, also, 
Lineweaver v. Slagle, (Md.) 2 Atl. Rep. 693.—Zditor of the Federal Reporter. 





THE NEW JERSEY LAW JOURNAL. 


MIDDLETON v. STEWARD. 
(Camden Circuit Court., March 19, 1886.) 


Attachment —Afétachaible Jnterest—Will 
of Married Woman.—An attachment was 
levied on land of which the defendant’s de- 
ceased wife had been seized in fee. She had 
had a child born alive, and devised the land 
to trustees to permit the husband to occupy 


ground that the husband had no attachable 
interest: Ae/d, that the wife’s will had- no 
effect upon the husband’s estate by the cur- 
tesy, but that whether the defendant in a 
doubtful case had any attachable interest and 
if so, what, will not be determined on a 


it or collect the rents during his life. On motion to quash. 


motion to quash the attachment, on the 

On motion to quash attachment. 

Messrs. Garrison and French for motion. 

Mr. F. F. Hogate contra. 

PARKER, J.: The ground alleged for motion is that the attach- 
ment was served on property not liable to attachment. It appears 
by the return on the writ, that the sheriff attached all the right, 
title and interest of the defendant, in a certain lot of land in the 
city of Camden, described therein. The said lot of land was the 
property in fee of Sarah Jane Steward, wife of defendant. In 1882 


said Sarah Jane Steward died, leaving a last will and testament- 
The will purported to devise said lot to trustees—the trust being to 
suffer and permit her husband to occupy said premises during his 
natural life, and if he preferred not to occupy the same, then the 


trustees to collect the rents and pay to him during his natural life— 
and the trustees were authorized to sell said premises and invest 
the proceeds and apply the income as above. After the marriage 
of defendant and Sarah Jane Steward she had a child born alive. 
At the death of Sarah Jane Steward the defendant as her surviving 
husband took an interest in said land as tenant by curtesy. 

The will of Sarah Jane Steward did not change the nature of the 
estate, because the 9th section of Married Women’s Act forbids a 
married woman to dispose of (by will) any real property to which 
her husband would be entitled by law at her death—but such inter- 
est shall remain and vest in the husband in the same manner as if 
the will were not made. It matters not that the husband assented 
to the will. It matters not that the will purported to give the 
defendant substantially the same interest in the land that he took 
as tenant by the curtesy. The statute, by virtue of which a mar- 
ried woman can make a valid will to pass real estate, expressly 
forbids the right her husband would take at her death from pass- 
ing by will, and it remains as if the will had not been made. But 
whether a defendant in a doubtful case had any attachable interest 
in the premises attached, and if so, what it is, should not be settled 
on motion to quash—but upon trial to recover possession if sold 
under the attachment. Motion to quash is refused. 

The cases referred to by defendant's counsel, are where there 
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was attached personal property or rights and credits in the 
hands of a garnishee. 10 Vroom 49 is where $1,000 claimed to be 
dne was in the hands of the State Treasurer. This was not attach- 
able, for the state could not be made to appearin a suit. The 
other cases cited do not apply. 





[Abstracts of some decisions appearing in the Atlantic Reporter 
and not found in 18 Vroom. | 


EDMUNSON v. MAYOR, ETC, OF JERSEY CITY. 


Municipal Corporations—Jersey City—Salaries of Police Officers 
—Construction of Pub. Laws, 1873 and 1884. 


By act of 1873 (Laws p. 401, § 7) the salaries of police captains 
in Jersey City were paid at $1,500 per annum. By resolution, the 
city council reduced this amount. A general statute (April 14, 
1884 ; Laws, 161) authorized the proper authorities of any city: or 
township to make a contract with any officer to perform duties at 
a salary less than that fixed by law. Held, that this statute is appli- 
cable, and, by accepting his salary at a less rate, the prosecutor, a 
police captain, consented to the reduction, and is not entitled to 
further compensation. 





COX, TO THE USE OF, ETC,, v. FARMERS’ MUT. FIRE ASSUR. ASS’N. OF N. J. 


Pleadings—Plea in Bar must show Knowledge of Facts Barring 
Suit, by Parties, before Making of Contract, or else 
Considered Bad. 


A plea setting up a by-law of an insurance company to the effect 
that if the president of the company should cause notice in writing 
given to the insured that the company declines an arbitration, or 
to pay loss without suit, the insured must bring suit within six 
months, or be barred, is bad, unless it alleges that such by-law was 
adopted before the contract of insurance was made. 





STATE, EX REL. UNITED N. J. R. &C.CO.v. MAYOR, ETC. OF THE CITY OF BAYONNE, 
1. Laches—Particular Circumstances —Taxes—Special Charter. 
Laches will not be imputed when parties have had an adjudica- 


tion upon a case, and another rises between them, involving the 
same facts, when the one side neglects taking the legal remedy, 





176 ‘ THE NEW JERSEY LAW JOURNAL. 


owing to the opposing attorney stating that such former decision 
will be respected. 

Property used for the actual and necessary purposes of the navi- 
gation of the Delaware & Raritan Canal Company, and for no 
other purpose, is within the exemption of the charter of said com- 
pany, which declares that no tax or impost shall be levied or as- 
sessed upon the property of the said company. 





ABSTRACTS OF N. J. CHANCERY DECISIONS. 


[The following are the head notes of some cases which have 
appeared in the Atlantic Reporter and are not contained in 13 
Stewart.—Eb. | 





SCHULTZ v. JERRARD, ET. AL. 


1. Chattel Mortgage—Mortgagees Right to Compensation for 
Caring for Property. : 


A mortgagee in possession will not be allowed compensation for 
his trouble in taking care of the property, even though there is an 
agreement to that effect, but he may be reimbursed for all reason- 


able expenses incurred in caring for and preserving the property. 
2. Same—Receiver— When Appointed. 


A receiver will not be appointed where the mortagee is in posses- 
sion of the property, when there is no dispute as to the amount 
due him, or as to the property, or a charge of waste or insolvency 
or mismanagement or conversion of the property to any other than 
a legitimate purpose; but where a creditor, who has a right to re- 
deem, has tendered the amount due, and it has been refused, and 
the property retained, a receiver may be appointed, with authority 
to take possession and sell the property. 





TYRRELL v, TYRRELL, 


1. Husband and Wife—Divorce—EHatreme Cruclty—Alimony. 


1. For a husband to beat his wife, and pull the hair out of her 
head, is extreme cruelty. 

2. Where the charges in the bill are emphatically denied in the 
answer, which, being under oath, is read as an affidavit, on a mo- 
tion for alimony pendente lite, it does not necessarily follow that 
alimony must be refused. 
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HALSTED v. WESTERVELT, ET AL. 


1. Will—Particular Construction—Trusts — When not Liable to 
Judgment. 


A testator, in his will, left all his real estate to his son L., jointly 
with his wife, during her life-time; the son being ordered and di- 
rected, in consideration of the devise, fully to maintain and sup- 
port with meat, drink, clothing, washing, mending and medical 
attendance, the testator’s grandson B. for and during the term of 
his life. The son L. accepted the provisions of the will, and took 
possession of the lands, and provided B. the necessary care and at- 
tendance. L. died intestate, and the property went to L.’s broth- 
ers and sister. Since L.’s death B. has lived with and received 
from the complainant, H., the necessary care and attendance, for 
which H. has recovered a judgment, and prays this court to direct 
the lands above mentioned to be sold to satisfy the judgment. The 
defendants demur, holding that there is no charge or lien under 
the will in favor of B. upon these lands; and if there was one, it 
was only for the life-time of L. Held, that the testator had in- 
tended to create a charge upon the land, and a trust in favor of B. 

2. A lien cannot be established upon a trust not created by: the 
judgment debtor, nor proceeding from him, unless the income ex- 
ceeds $4,000. 





LEHIGH COAL & NAV. CO. v. CENTRAL R. R. CO. OF N. J. 
On Petition of Vanderbilt and Hopkins—Receivers not Liable 
Jor Acts of Predecessor—EHvidence. 


Only the parties to a contract, or their legal representatives, are 
bound by it, or liable at law for breaking it. A receiver of an in- 
solvent railroad corporation has authority to make such contracts 
for labor and supplies as are reasonably necessary to enable him 
to perform the duties of his appointment, and equity will enforce 
such contracts against the trust. But contracts made by a pre- 
ceding receiver impose no legal duty or obligation on his successor, 
and damages cannot be recovered at law against the succeeding re- 
ceiver for refusing to perform the contracts of his predecessor. The 
duties of a succeeding receiver, in respect to the contracts of his 
predecessor, are only such as, in view of all the circumstances of 
the case, it is equitable to impose, such as, with the light before 
him, the succeeding receiver can perform without risk of personal 
liability, and with safety to the trust. If the circumstances sur- 
rounding the particular transaction are such as to justify reason- 
able doubts respecting the validity of fairness of the contracts, it 
is the duty of the succeeding receiver to decline to perform them 
until he shall be directed to do so by the court. Damages should 


12 
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not be allowed for the non-performance of a contract which the 
court has directed its officer not to perform. A court of equity 
will in no case enforce the specific performance of a contract made 
by a trustee in breach of his trust. : 

2. Where neither party to an action represents a testator or in- 
testate, although one of the parties to the transaction out of which 
the suit grows is dead, the living party is competent to speak as a 
witness as to what was said and done by the other. But his 
evidence, in order to be worthy of full credit, should either be cor- 
roborated on material points, or be so full and convincing as to 
persuade the court of its entire truth. 





DUNSTER v. RANDOLPH. 
(Somerset Common Pleas.) 


Penalty—Publication of Township Statement. 


Mr. John A. Frech for plaintiff. 

Messrs. Clark & Reed for defendant. 

BartTInkE, P. J.: This action is brought to recover a penalty for 
an alleged omission of the clerk of the township of Bernards, in 
this county, to perform certain official duties which the plaintiff in- 
sists were required of him by the second and third sections of an 


act entitled, ‘‘A further supplement to an act entitled, ‘An act con- 
cerning townships and township officers,’ approved April 21st, 
1876.”’ 

The second section of this act makes it the duty of the township 
clerk, at least twenty days before the annual town meeting in each 
year, to make out and cause to be published in such newspaper 
published in said township as has the largest circulation, or if no 
newspaper be published in said township, then in the newspaper 
published nearest to said township, in said county, and having the 
largest circulation, or in pamphlet form if the town committee shall 
so order, a full and complete account of the receipts and expendi- 
tures of the township committee for the preceding year, the 
amounts received and paid out by the township collector from all 
sources for account of the township or of the several school dis- 
tricts therein, during the said year, the amount of taxes remaining 
unpaid and the names of the delinquents. 

The third section enacts, that if any township clerk shall neglect 
or refuse to make out and publish the account and receipts of ex- 
penditures of the township committee, township collector, and of 
the unpaid taxes due the township, he shall forfeit and pay the 
sum of fifty dollars. 

The plaintiff s first insistment is, the defendant as township clerk 
neglected and refused to publish the names of the delinquents for 
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the year 1884, as required by law, and that for such neglect the 
third section of the above statute imposes the penalty of fifty dol- 
lars. The defendant testified that he had been clerk of the town- 
ship of Bernards for 6 years ; that on or about the 10th of February, 
1885, the collector gave him a list of the delinquent taxpayers for 
the year 1884, and told him not to publish such of them as he had 
marked in a certain way. The defendant says that he omitted to 
publish the names so marked, at the request of the collector. By 
a comparison of the list of delinquents given to the defendant by 
the collector with the published list, it will appear that only 22 
names, representing $51.00 tax, were published, and that 27 names, 
representing $481.01, were omitted. The list given to defendant 
was sworn to by the collector as the correct list, and the oath was 
administered by the defendant on the 10th day of February, 1885. 
It is very clear that the defendant knew that he did not publish the 
names of all the delinquents. While this was very clearly an 
omission of duty as required by the second section of this act, the 
third section does not make such omission a penal offence. 

The plaintiffs second insistment is that the defendant, within 20 
days next before the annual town meeting in 1885, neglected and 
refused to make out and publish the account of the receipts and 
expenditures of the township committee, township collector and of 
the unpaid taxes due the township for the year 1884, in accordance 
with the requirements of the third section of the act above referred 
to, and that for such neglect and refusal the said section imposes 
a penalty of fifty dollars. The account published by the defendant 
commences March 1st, 1884, and closes February 10th, 1885. The 
published account of the year before closed February 16th, 1884. 
There is no published account for the period between February 
16th and March 1st, 1884. An account of the transactions of the 
township for that period, the defendant says, was made out and 
read at the primary meeting of that year, and such has been 
his custom for several years. It further appears from the testimony 
of the defendant that quite a large portion of the township bills 
were paid between the 16th of February and the 1st of March of 
the year on question. 

It is insisted in behalf of the defendant, that the section impos- 
ing the penalty (Sec. 3,) does not state the kind of account re- 
quired, the time for which the account is to be made out and pub- 
lished, nor when it shall commence or close; and as it is a penal 
statute and must be strictly construed it cannot be held to mean 
such an account as the plaintiff insists it does. This is a penal 
statute and must be strictly construed, and cannot be extended by 
implication. Where there is such an ambiguity as to leave reason- 
able doubts as the meaning of a penal statute, courts will not 
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inflict the penalty. But effect should be given to the intention of 
the legislature, if that can be ascertained by established legal rules. 
It is the duty of the court in this case to interpret, if possible, the 
meaning of the words in the penal section, to ascertain by per- 
mitted means the intent of the legislature, and to adopt that sense 
which harmonizes with the apparent object and purpose of the act. 

The words of the penal section are, ‘t If any township clerk shall 
neglect or refuse to make out and publish the account of the 
receipts and expenditures of the township committee, etc., he shall 
forfeit and pay the sum of fifty dollars,’ etc. What account did 
the legislature mean by the account? Manifestly the account 
required by the second section of the act. This construction meets 
the mischief, advances the remedy, and harmonizes with the reason, 
spirit, context and subject matter of the act. Any other construc- 
tion would defeat the obvious intention of the legislature. 

It is also insisted that the defendant was ignorant of the require- 
ments of the statute and therefore not liable. Ignorance of a penal 
statute is no excuse for its violation. The intent and motive are 
not material. The violation of the statute in this case consists in 
the omission of the defendant to perform the required duty. 
It is further insisted by the defendant that reading a written report, 
for the period in question, of the proceedings of the township, at 
a primary meeting is a publication in pamphlet form as required 
by the statute. Wedo not think so. The statute directs that the 
account may be published in pamphlet form, when so ordered by 
the town committee. There is no provision for publishing part of 
the account in the newspapers and part in pamphlet form. But 
we do not think that the reading by the clerk at a primary 
meeting of an account of the township transactions can under any 
circumstances be regarded as a publication of the account in pam- 
phlet form as required by the act. 

Defendant’s counsel further insists that the declaration in the 
case is fatally defective and that no amendment should be allowed, 
on the ground that the discretion of the court should not be exer- 
cised in favor of a party suing, when the act complained of is 
merely within the letter and not within the spirit of the act. We 
think the act complained of in this case is within the spirit as well 
as the letter of the act. Our statute authorizes such amendments 
as may be necessary for the purpose of determining the real ques- 
tion in controversy between the parties and that such amendments 
may be made at any stage of the suit. Amendments may be made 
after trial and verdict to sustain the decision resulting from such 
trial. Price v. N. J. R. R. Co., 2 Vroom 229. 

For the reasons above stated the plaintiff is entitled to judgment 





COURT OF ERRORS AND APPEALS. 181 


against the defendant for fifty dollars, being the amount of the 
penalty named in the act. The declaration should be amended so 
as to raise up the issue tried. 





COURT OF ERRORS AND APPEALS. 
March Term, 1886. 


CONNER »v. TODD, ET AL. 
Replevin.—Receiver’s Sale—Corporations as Judgment Debtors. 


Mr. T. M. Moore, for plaintiff in error. 

Mr. J. W. Griggs and Mr. Isaac NV. Miller, for defendants in 
error. 

Error to Passaic Court. 

THE CHANCELLOR: This is an action of replevin. The plaintiff 
(Conner) claims title to the property in question under a mortgage 
given to him by Joseph F. Morris. Morris obtained his title to the 
property under a sale by a receiver appointed in supplementary 
proceedings under a judgment recovered by Conner against The 
Passaic Printing and Publishing Company, a corporation of this 
State. The only question which it is necessary to decide in order 
to dispose of the case, is whether any title passed by such receiv- 
er’s sale. 

The language of that part of the act “‘respecting executions’’ 
under which those proceedings were taken indicates clearly that 
the legislature in enacting it intended to provide means for com- 
pelling satisfaction of judgments against natural persons and that 
claims against corporations were not within its contemplation. The 
provisions of that part of the act are adapted to the case of judg- 
ments against natural persons and there is no evidence of any 
design to embrace corporations within them. 

When that part of the act was originally passed (when first 
enacted it was a separate act entitled ‘‘An Act to prevent fraudu- 
lent trusts and assignments’’) the law providing an equitable and 
just method of administering the property of insolvent corpora- 
tions was and for very many years had been in existence. It is 
reasonable to suppose that if the legislature had intended to intro- 
duce a new method of dealing with corporations unable to meet 
their pecuniary engagements and liabilities, it would have declared 
such intention. The act respecting executions provided for the 
appointment of a receiver of the debtor’s property who is to 
apply it to the payment of the judgment creditor’s debt and the 
costs of the proceedings and his own compensation, and then is to 
pay the balance, if any, into court. It gives a preference to the 
judgment creditor who invokes its aid. The act concerning cor- 
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porations on the other hand provided for the payment of the credi- 
tors of an insolvent corporation, out of its assets proportionally, 
according to the amount of their debts, except mortgage and judg- 
ment creditors, when the judgment has not been confessed to give 
preference. It provides against preferences. Both acts sequester 
the property of the debtor, the one for the benefit of the judgment 
creditor who takes the proceedings, the other for the benefit of all 
the creditors. Nor can it be successfully urged that a corporation 
may be subject to the provisions of the act respecting executions, 
and not be within the provisions of the act concerning corporations 
in reference to insolvent companies ; that is that its property may 
be so situated that it cannot be reached by execution and yet the 
corporation may not be insolvent. A corporation which is a judg- 
ment debtor whose property cannot be reached by execution would 
be decreed to be insolvent. The proceedings under which the 
receiver in this case was appointed were void for want of jurisdic- 
tion, and consequently no title passed by the receiver’s sale. The 
judgment of the Circuit Court should be affirmed. 





WILD v. THOMAS DAVENPORT AND HENRY P. DOREMUS. 
Partnership—Zxecutor of Deceased Partner and His Liability. 


On Writ of Error to Somerset Circuit. 

Mr. Harry F. Galpin, for plaintiff. 

Messrs. Wallis & Edwards, for defendant. 

1. Participation in profits or the right to participate in the profits 
of a business is not an invariable test of a partnership even as to 
creditors. A person not actually engaged in the business as a prin- 
cipal, and not holding himself out as a partner, cannot be held for 
debts incurred in the business as a dorment partner, unless in vir- 
tue of some contract express or implied on his part, in legal effect 
creating, as between him and the persons actually carrying on the 
business, the relation of principal and agent. 

2. An executor who engages in business, either as a sole trader 
or in a partnership, with the testator’s assets, though he does it as 
executor and not for his individual benefit, will be personally lia- 
ble for debts contracted in the business, and this although he does 
so in compliance with directions in the testator’s will or in con- 
formity with articles of partnership to which the testator was a 
party, which provide that on the death of a partner his executor or 
personal representatives shall be admitted into the firm. 

3. Where articles of partnership provide that on the death of a 
partner during the partnership term his executor shall be entitled 
to the place of the deceased partner in the firm, with the capital of 
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the deceased partner in the firm business, the executor has an 
option to come in or not, and a reasonable time within which to 
elect. If he elects to come in, he comes in with all the rights and 
liabilities of a partner, and is personally liable as a partner for 
debts contracted in the business. 

4. But articles of partnership which simply provide that on the 
death of one partner his capital shall be left in the business until 
the end of the partnership term do not reqnire the admission of the 
executor of a deceased partner in the management or control of the 
business, and if he does not personally engage in the business he 
will not be personally liable for debts, though he leaves the testa- 
tor’s capital in the business. In such cases creditors becoming 
such after the death of one of the partners have only the liability 
of the surviving partner by whom the business is carried on, and 
the security of the capital of the deceased partner which is left in 
the business. 





BERRY v. THE PENNSYLVANIA RAILROAD COMPANY. 
Negligence— Crossing Railroad Track. 


A person about to cross a railroad track, is charged with the duty 
of looking and listening for the approach of trains. He is also 
charged with the duty of looking for a flagman and obeying the 
signals he gives, if given in time to avoid collision. Where he 
knows that a flagman is habitually stationed at a crossing and 
upon looking finds the flagman is not at his post, giving signal of 
danger, he has a right to presume that a train is not about to pass. 
But absence or negligence of a flagman will not excuse the traveler 
about to cross the track from looking both ways and listening. If 
at the close of plaintiff's evidence, it clearly appears that he has 
failed in the duties above stated, or in either of them, and contrib- 
uted in any degree to the accident, he should be non-suited. But 
if some negligence on part of the plaintiff does not clearly appear, 
the question should go to the jury. In this cause it does not ap- 
pear that there was any carelessness on part of plaintiff. 





ADAMS v. MAHNKEN. 
Usurious Bond—Appiication of Moneys. 

On Appeal. 

When creditors holding a bond of their debtor which contains a 
usurious agreement under the law of this state, and also other in- 
debtedness of the same debtor unaffected by usury, receive pay- 
ments from the debtor without direction as to their application, 
their right to appropriate such payments on their bond is limited 
to so much as was legally recoverable thereon; and their applica- 





184 7 THE NEW JERSEY LAW JOURNAL. 


tion of such payments in excess of that amount will not be sus- 
tained, but the excessive payments will be appropriated by the 
court to the debtor’s other indebtedness. 





ADAM ANGEL, ET UX, v. THE PENNSYLVANIA RAILROAD COMPANY. 
Railroad Company—Responsible for Nuisance. 

On Appeal. 

1. A railroad company, using for the purposes ofa terminal yard 
a portion of a street over which it has only a right of way, is res- 
ponsible for any nuisance, public or private, thereby created. 

2. An Act of the legislature cannot confer upon individuals or 
private corporations, acting primarily for their own profit, 
although for public benefit as well, any right to deprive persons of 
the ordinary enjoyment of their property, except upon condition 
that just compensation be first made to the owners. 

3. A railroad company cannot justify the maintenance of a con- 
dition of things which directly renders a dwelling house in the 
neighborhood unfit for a place of residence, upon the ground that 
the nuisance necessarily results from the convenient transaction of 
the company’s lawful business ; and such a nuisance will be pro- 
hibited by injunction. 





CORNELIUS VAN DUYN v. MATTIEC. SHANN, ET ALS. 
Foreclosure — Agreement for Sale by Judgment Creditors. 

On Appeal. 

1. The complainant, in a bill to foreclose a mortgage, agreed with 
a defendant, who had purchased the equity of redemption from the 
mortgagor, that if he, the defendant, should buy the land at the 
sheriff's sale, he, the complainant, would take a new mortgage for 
the amount of his decree. Accordingly the land was struck off by 
the sheriff to the complainant. The defendant never gave up the 
possession. Held, that the complainant could not be charged with 
rents and profits, as a mortgagee in possession, in favor of judg- 
ment creditors of the mortgagor, who had acquired a lien upon the 
equity of redemption subsequent to the original mortgage, but in- 
advertently had not been made defendants in the foreclosure. 

2. Persons having rights in said land superior to said complain- 
ant’s original mortgage and to said judgment, surrendered their 
rights to said owner of the equity of redemption, in order that the 
mortgage which he was to give to the complainant should become 
a superior lien, and in consideration that the owner of the equity 
should at once reconvey to them their rights subject to the com- 
plainant’s mortgage. Held, that they did not thereby lose in 
equity their priority to the judgment. 
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TWO PAPERS PURPORTING TO BE THE WILLS OF ANNIE E. BARRY, DECEASED. 
(Essex County Orphans’ Court.) 


Will—Testamentary Disposition. 

It appeared that Mrs. Barry had made a will some six years ago, 
which was duly executed, and which, after making provision for 
her aged father, bequeathed the rest of her estate to her children, 
and appointed two men as executors. As to this instrument there 
was no contest. But another instrument of later date was pro- . 
duced, which in like manner provided for Mrs. Barry’s father and 
left the residue of the property to her children; the change con- 
sisted in substituting for one of the executors a female relative. 
The testimony shows that the person who gave all the instructions 
about drawing this last paper was the same one whose name was 
substituted as an executor; that Mrs. Barry never saw or consult- 
ed with the scrivener who drew up the will; that it was brought 
to her bedside after eleven o’clock at night, when she was in too 
feeble a condition to do more than assent to what was proposed to 
her, and that she passed away within twelve hours afterwards. 
The court (Kirkpatrick, P. J.,) held that although the evidence 
showed that the disposition of her property was avcording to ‘her 
intentions, as indeed appeared by the tenor of both instruments, 
there was no evidence that she herself made choice of the proposed 
new executrix. This last paper was therefore rejected, and the 
former will was subsequently admitted to probate by the Surro- 
gate. 





MISCELLANY. 


QUESTIONS FOR EXAMINATION— 
JUNE TERM, 1886. 


COUNSELLORS. 

1. Define a contingent use ? 

2. At what time must conditions affecting 
freehold estates be created ? 

3. Give the requirements of the rule of 
the Supreme Court with reference to the 
preparation and settlement of the state of 
the case, when a rule to show cause why a 
new trial should not be granted has been 
obtained by either party ? 

4. What cases in the Supreme Court are 
required by the rule to be set down by the 
clerk on the paper or list ? 

5. Where are other matters, not by the 
rule required to be set down on the paper, 
to be heard ? 


6. Within what time should the postea be 
filed ? 

7. What is the effect of not filing the 
postea in legal season ? 

8. When do rules allowed by a Judge or 
taken in open court take effect ? 

g. Where and when must rules so granted 


- be entered ? 


10. In order to postpone the trial of a 
cause on account of the absence of a witness, 
what is necessary to be shown concerning 
such witness; and how; and at what time? 

11. Within what time must a writ of in- 
junction be issued ? 

12. Within what time must an injunction 
be served; and within what time must a re- 
turn of such service be made to the court ? 


13. When an executor is authorized by 
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the will of his testator to sell his lands at 
public sale, how is such executor’s power 
affected by the statute relative to sales of 
land as to advertising such sale ? 

14. What are the requirements of that 
Statute as to advertisement of sale ? 

5. Within what time must an action for 
causing the death of a person be com- 
menced ? 

16. In whose name must it be brought ? 

17, For whose benefit is the amount re 
covered where the person so dying left a 
will ? 

18. What does the term land comprehend ? 

19. What is a right of common ? 

20. What is an easement and how does it 
differ from a right of common ? 

21. What is the legal definition of the 
term rent ? 

22. What estates 
estates of freehold ? 

23. What is the meaning of title to lands ? 
And what are the three degrees requisite to 
form a complete title to lands and tene- 
ments ? 

24. What are the principal modes of ac- 
quiring title to lands in New Jersey ? 

25, By what authority is the law of 
descent established in this State ? 

26. How is personal property distributed 
under the law of this state where a husband 
and father dies intestate ? 

27. How does real estate descend under 
the laws of this state where a husband and 
father dies intestate ? 


in lands are called 


ATTORNEYS. 

1, Every law consists of how many parts ? 
Define each? Give Blackstone’s division of 
forms of government and define each, 

2. How is municipal law divided? What 
is necessary to make particular customs 
good ? 

3. What are the principal rights of indi 
viduals? Define. 

4. What two provisions are contained in 
the constitution of New Jersey as to the tak- 
ing of private property for public use ? 

5. How may redress be obtained for pri- 
vate wrong? What remedies are there by 
the act of the injured party? What by act 
and operation of law ? 

6. Give the courts of New Jersey and their 
respective jurisdiction ? 
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7. What is process? How many different 
kinds are there in New Jersey and define 
each ? 

8. What is bail in a civil action, and when 
may it be required in New Jersey? 

g. Of what sorts are challenges to jurors, 
and for what cause made ? How many per- 
emptory challenges allowed in trials in the 
courts, civil and criminal, of New Jersey ? 

10 What are the proceedings for the entry 
of a judgment on bond and warrant of at- 
torney to confess judgment ? 

11. How is the summons served in Jus- 
tices’ Court, and when returnable? What 
are the pleadings? What is the effect of 
pleading title toland? When is a judgment 
out of the Justices’ Court binding on real 
property ? 

12. What arecorporations ? How divided ? 
What powers incidents to corporations ? 

13. What is the object and purpose of the 
attachment act, and what are its general 
provisions ? 

14. What is a mortgage? Remedies to 
enforce payment of a mortgage? What is 
the orderly course of procedure in an uncon- 
tested suit for the foreclosure of a mortgage 
where there are infant and absent defend- 
ants ? 

15. What isa contract ? Name the differ- 
ent kinds as far as you can ? What contracts 
must be in writing under the statute of frauds 
of New Jersey? 

16. Define usury? What is the penalty 
for usury in this State ? 

17. What are the causes of divorce, and 
what kinds of divorce are in use in New 
Jersey ? 

18. What kinds of wills are there? How 
executed and witnessed? What is a codicil ? 

19. May a married woman make a valid 
contract? May she convey her real prop- 
erty? Is her husband liable for her debts ? 

20 What is a promissory note? Bill of 
exchange? What is the liability of an en- 
dorser of negotiable paper. 

21. What is an issue, and how many kinds 
of issue are there? 





COURT OF ERRORS. 
DECISIONS APRIL 30. 


The State ex rel. McAndrews et al. v. 
Reid et al. Decision below affirmed. 
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The State, Archibald Gracie King, trustee 
pros. v. Reid etal. Affirmed. 

The State, Archibald Gracie King, trustee 
v. Duryee. Twocases. Reversed. 

Essex Public Road Board v. The State, 
James A. Speer, pros. Affirmed. 

The State, Aldridge, pros. v. Essex Public 
Road Board. Reversed. 

The State, Andrews pros. v. Essex Public 
Road Board. Reversed. 

Yost v. Burns. Relating to jurisdiction 
of Newark Dist.Co. Affirmed. Dixon, J., 
dissenting. 

Taxpayers Association of New Brunswick 
v. Kirkpatrick. Affirmed. 

Inhabitants of the Township of North 
Plainfield v. Isaac S. Colthar. Affirmed. 

Samuel C. Thornton v, Ellen E. Ogden. 
Affirmed. 

John L. Oakey v. Edward B. Cook, Af- 
firmed. 

Anna Maria Van Duyne v. Mattie E. 
Shannet al. Reversed. 

The State, Robert Craig, pros. v. William 
Mackey, agent. Affi.med. 

Thomas Berry v. Penn. R. R. Co. 
versed, 7 to 6. 

Thomas S. Rudderson et al. v. Edward 
Dudley et al. Reversed. 

The Chancellor v. Wm. C. Traphagen. 
Affirmed. 

Penn. R. R. Co. v. Angel. Reversed. 

The State, James Duffy, pros. v. Eugene 
Britton. Affirmed. 

Riegelsville, Delaware 
Bloom. Affirmed. 

Alice Buckingham v. James Ludlum. Af- 
firmed. 

Josiah W. Comback v. Silas Merchant. 
Affirmed. 

Silas Merchant v. Josiah W. Cumback. 
Affirmed. 

John H. Pemberton v. Caroline W. Pem- 
berton. Twocases. Affirmed. 

Jeremiah Adams v. Mahnken. Reversed. 

Joseph J. Reed v. Mary A. Riddle. Af- 
firmed, 

Dwyer v. N. Y. Lake Erie and West. R. 
R. Co. Reversed. 

Dirigo Tool Co. v. Woodruff. Reversed. 


Re- 


Bridge Co. v. 
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SUPREME COURT, JUNE TERM. 


The main court this term consisted of the 
Chief Justice and Justices Depue, Van 
Syckel and Knapp. The branch courts of 
Justices Dixon, Scudder, Reed, Parker and 
Magie. Mr. Justice Dixon with Reed and 
Parker, JJ., called the bar for motions. 
The unlitigated motions and the arguments 
made within ahalf hour by consent were con- 
cluded early on the first day of the term and 
the final call of the bar for litigated motions 
was nearly finished on the same day. The 
call on Wednesday morning begun with the 
June Term of 1882, and was completed 
by one o’clock. Arguments were heard by 
consent or on notice on Friday and the 
court then adjourned to Monday. There 
were only twenty-six cases on the paper in 
the main court and thirteen of these were 
from Jersey City. Why should not the 
court sit a part of the term in Jersey City or 
Newark ? It would save counsel and clients 
much time and expense. The written ex- 
aminations were held on Wednesday at 1:30 
P. M., and the oral examinations on Thurs- 
day afternoon. Opinions were read on 
Thursday morning. 

Henry H. Yard v. the Commissioners of 
Ocean Beach. The question is whether the 
plea filed by the defendant is good. The 
court decided to permit the defendant to 
plead anew. 

Child v. Long Branch commission, to re- 
view assessment. The court entered an 
order directing a commissioner of the court 
to ascertain the true value and state the 
amount Child ought to pay. 

Pfeiffer v. Miles, an objection to a tax 
assessment on the ground that the property 
taxed was not sufficiently described in the 
assessment. The court gave permission to 
amend the assessment. If this is not done, 
the assessment will be set aside. 

Frank Patterson v. The State. 
trial ordered. 

Barnett v. The city of Paterson. 
ment for plaintiff. 

Brown v, Mullica township; mandamus 
refused. 


A new 


Judg- 





The State v. Smith; opinion to be filed 
during the term, 

Jackson v. the State; rule allowed. 

Fountain v. Pennsylvania Railroad Com- 
pany; rule discharged. 

Fisher v. National Bank of New Jersey; 
verdict of court below affirmed. 

Ratzer v. Ratzer; verdict below sustained. 

Boyd v. Laird. The court stated that a 
constitutional question was involved in the 
case under consideration in the Court of 
Errors, and it was laid over pending the de- 
cision of the latter court. 

North Hudson River Railroad v. May; 
decision to be filed. 

Lord v. Davis, judgment affirmed. 

Atlantic City Water Works v. Atlantic 
City; plaintiff entitled to judgment. 

Atlantic Dynamo v. 
charged. 

Van Nest v. Pennsylvania Railroad; judg- 
ment affirmed. 


O’Brien; rule dis- 


Somers v. Five Mile Beach Company; 
rule discharged. 
Ward v. Beck, rule discharged. 





SETTING ASIDE A VERDICT 


—_— 


BY A JUDGE AT THE CIRCUIT—ORIGIN OF 
RULE NO. 39. 

At the February term of the Supreme 
Court Mr. P. L. Voorhees presented a ques- 
tion of practice to the Supreme Court in re- 
gard to the power of a judge at Circuit to 
set aside a verdict as being contrary to his 
direction and to order a new trial. Mr. 
Voorhees stated the case as follows: 

In the trial at Circuit of a Supreme Court 
case the judge ordered a verdict to be en- 
tered for the plaintiff, and the jury found for 
the defendant. The judge signed a rule 
that the verdict should be set aside and the 
jury discharged from the panel, and the rule 
was entered in the minutes of the Supreme 
Court. The case was there noticed for trial 
at the next term, but before the trial it was 
suggested that the rule to set aside the ver- 
dict and granting a new trial could not be 
signed at the Circuit but that the postea 
must first be returned and the rule made by 
the court after the return of the postea. The 
trial was thereupon postponed and the 
question of practice is now submitted to the 
Supreme Court for itsdirection. The postea 
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was returned with a statement of the charge 
of the judge and the verdict of the jury, 
and the rule signed by the judge thereon. 

Dixon, J. said: Why did the judge send 
the postea? It seems to me the postea ought 
not to have been sent until he sent the ver- 
dict. 

Depue, J. said: I know the origin of this 
rule, No. 39. It arose out of the uncertainty 
whether a plaintiff was obliged *o submit to 
a non-suit, or whether he might insist upon 
going to the jury to get a verdict. This was 
due to the doubt expressed by Judge Elmer 
in Central Railroad Co. v. Moore, in 4 Za- 
briskie (824-836). 

The practice being in this uncertain con- 
dition, a case arose in Middlesex county—an 
action for damages against a railroad. The 
defendant thought it was a clear case of con- 
tributory negligence and moved for a non- 
suit, which was granted. The plaintiff in- 
sisted on a verdict, and not as a matter of 
form, as in the English practice, but he 
summed up the case. The judge directed a 
verdict for the defendant, and the jury found 
a verdict for the plaintiff. A rule to show 
cause was made, and the case was brought 
before the Supreme Court, and the question 
was what they should do with the case, and 
they held that since a verdict had been di- 
rected for the defendant they would not en- 
quire into the merits of the case but would 
direct a new trial, because of the disobedience 
to the judge’s charge, and at the same time 
this rule was made. (February term, 1870.) 

The court took the papers for further ad- 
visement. 





THE RAILROAD TAX CASES. 


The Court of Errors met on May 28, to 
decide the railroad tax cases. The chancellor 
read an opinion reversing the decision of 
the Supreme Court. The vote in favor of 
reversal was eleven to one. Opinions were 
read or expressed by Justices Depue, Scud- 
der, Dixon, Reed, Parker and Paterson. 
Justices Dixon and Reed agreed with the 
chancellor in regard to the constitutionality 
of the state tax, but they thought the law 
was unconstitutional in fixing the amount of 
the local tax. Justice Depue supported the 
opinion of the chief justice. 

The opinions are printed in a supplement 
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to the Trenton 7rue American, and we can- 
not attempt to give a satisfactory abstract of 
them in this issue of the journal. 





THE CALL OF THE BAR. 


On the call of the Bar last term, a junior 
member of a firm rose to make a motion on 
the call of the name of his partner. The 
court said this could not be done, and Judge 
Depue said in practice it was settled many 
years ago. “I remember,” he said, ‘ dur- 
ing the call of the Bar one day, a very young 
man arose on the call of his partner, who 
was one of the oldest members of the Bar 
and it made Mr. Bradley so angry that he 
said he would go home and go into partner- 
ship with Chief Justice Hornblower.” 

The practice of making special motions 
in the Supreme Court without notice was 
adopted when all the members of the Bar 
were in the habit of attending the opening 
of the court and remaining there during the 
whole term. The effect of it now is incon- 
venient to the moving party and unjust to 
the other side. No man ought to be asked 
to anticipate any motion that may possibly 
be made in any of the various cases he has 
pending in the court, and be obliged to 
attend the court for fear of a motion and 
await through the whole of the final call of 
the Bar. Many important cases come up on 
these motions and especially on certiorari. 
There is no reason why all these matters should 
not be heard on notice and in the order of serv- 
ing or filing the notices, and this order could 
be set forth in a printed list. Common mo- 
tions and all motions of which no notice is 
required could then be disposed of in a short 
time before the calling of the list. 





A MYSTERIOUS WILL, 


A Newark paper says: ‘‘ One of the cases 
in the Essex Orphans’ Court involves a mys- 
tery that has not yet been satisfactorily 
cleared up. An old lady named Phebe H. 
Norris lived for many years in the Four- 
teenth ward. She was of very eccentric 
habits, and was by many persons believed to 
be insane, Her property consisted of a 
house and lot. She died about September 1, 
1885, and a few days afterwards a paper was 
produced in the Surrogate’s office purporting 
to be her will, and bearing date about one 
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year before her death, by the terms of which 
her property was given to ‘‘my nephew, 
William H. Clark,” who was also named as 
sole executor. The curious feature about 
this instrument was that the two subscribing 
witnesses to it did not appear to be real per- 
sons. The names on the paper were “Thomas 
H. Carter” and ‘‘Amos R. Young,’’ but no 
person bearing those names could be found. 
They were advertised for, but did not appear. 
The executor could give no account of them, 
and they have never been heard of from any 
source. The old lady, Mrs. Norris, had not 
been out of this city in years, and the will 
must have been signed in Newark, if at all; 
but who were these witnesses? After about 
four months’ waiting for information about 
them the matter was set down for hearing. 
As a matter of course, the will could not be 
proved, and no testimony as to its execution 
could be offered. 

Meantime the paper was subjected to a 
close scrutiny, with the result that all who 
examined it agreed in the opinion that the 
whole document, including the signatures of 
testatrix and subscribing witnesses, are in 
the same hand, and were written by one 
person. 

Letters of administration were issued upon 
the estate, and there the matter rests as yet. 





COMMUNICATION AND NOTE, 


CHATTEL MORTGAGE ACT—APPEAL TO QUAR- 
TER SESSIONS. 
To the Editors of The N, J. Law Journal. 

Sirs: Is it generally known, especially to 
the police authorities, that the very desirable 
act entitled ‘‘A supplement to an act entitled 
‘An act concerning crimes,” P. L. 1878, p. 
137, which provided that furniture or imple- 
ments made or used for the playing of any 
unlawful game, when siezed by the police 
should be destroyed, has been repealed by 
Sec. 14 of the act to revise and consolidate 
the acts concerning chattel mortgages, P. L. 
1885, p. 318? The framer of the latter act 
doubtless intended to repeal the supplement 
to ‘‘An act for the punishment of crimes,” 
P. L. 1878, p. 168, the provisions of which 
are re-enacted in Sec. 13 of the act of 1885. 
The act of 1885 possibly escaped the all- 
searching eye of the judiciary committee at 
Trenton, as also, it must be supposed, did 
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the act of the session of 1886, passed to pre- 
vent deception in the sale of oleomargarine, 
etc., cap. 84, which, after providing by Sec. 
to for the recovery of the penalties thereby 
imposed by civil process in District Courts, 
etc , provides by Sec. 13 for an appeal to the 
Court of General Quarter Sessions of the 
Peace. Yours truly, A STUDENT, 
Newark, May, 1886. 


Nore.—lIt is no doubt true that the repeal- 
ing clause in the chattel mortgage act of 1885, 
mentions by mistake the supplement ap- 
proved March 19, 1878, P. L. 137, instead 
of the supplement approved March 21, 1878, 
P. L. 168. They are both supplements to 
the ‘‘act for the punishment of crimes,” 
Rev. P- 226. It was plainly the intention to 
repeal the supplement which is incorporated 
in the new chattel mortgage act, and it is 
clear that the repealer can have no effect upon 
the ** desirable act” in regard to instruments 
of gambling, for this has ‘‘no proper rela- 
tion”’ to the object of the chattel mortgage 
act, and is not embraced in its title. As to 
the appeal from the District Court to the 
Quarter Sessions, there are good reasons 
why appeals should be taken to that 
court, and we know of no constitutional 
objection to it. ‘The process is not strictly a 
civil process, it is a gui tam action for a pen- 
alty for the violation of a statute. The 
game and fish act, Rev. 454, provides for the 
trial of such actions in the Quarter Sessions, 
and the supplement of March 7, 1877, Rev. 
1340, provides for an appeal to that court in 
such cases. —Ep. 





OBITUARIES. 


CALEB S. TITSWORTH. 

Judge Titsworth died at his home in News 
ark, on May 28th. He had been in ill health 
for a year, but sank rapidly at the last. His 
death is felt as a personal loss by the bar of 
Essex county, and the bar of the state loses 
a distinguished and honored member. He 
was a man who made himself friends by his 
kindliness and gentle courtesy, and won re- 
spect by his strength of character and manly 
earnestness. He was a good advocate and 
wise counsellor and a just and gentle judge, 
But his character and services are best set 
forth in the following resolutions of the bar 
of Essex county and the addresses made on 
their adoption. 

Judge Titsworth was the son of Abram D, 
Titsworth, and was born at Metuchen, N. J., 
Sept. 16, 1826. After having taught school 
for some time he entered Union College, 
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where he was graduated in 1850. After 
again teaching school he studied law and 
was admitted to practice as an attorney, 
November term, 1855, and as counsellor 
November term 1858. He practiced. in 
Newark, and was chosen counsel of the city 
in 1866. In March, 1867, he was appointed 
Prosecutor of the Pleas of Essex county and 
served until 1872. In 1874 he was ap- 
pointed president judge of the Essex county 
courts, and held the office until 1879. In 
March, 1874, he went into partnership with 
William H. Francis and Francis E. Marsh. 
Mr. Francis retired in 1878, and Mr. Marsh 
in 1884, and Mr. Titsworth took his son as 
his partner. 

A meeting of the bar of Essex county was 
held at the court house in Newark, on May 
31st. The chancellor presided and, after 
appointing a committee to draft resolutions, 
he said: ‘‘ I wish to express my sense of the 
loss that the members of the bar as well as 
the entire community have sustained in the 
death of Judge Titsworth. The loss of such 
aman isa matter of great concern to the 
community, as well as to the profession. The 
relations of a trusted counsellor to the com- 
munity are such as to make his loss little less 
than a public bereavement. There are hun- 
dreds who have relied upon his advice who 
have had recourse to him for guidance in 
their daily business life, and these all feel 
they have lost a tried, true, judicious coun- 
sellor, an honest adviser and a friend whose 
friendship was unfailing. Judge Titsworth 
was a man of thorough integrity. I had the 
pleasure of his acquaintance many years. 
He finished his studies in my office, and I 
knew him as a firm, fast friend, an honest, 
fearless, conscientious man. I grieve at his 
loss in common with my brothers of the bar. 
No man was more trusted by the commu- 
nity. He presided over the Court of Com- 
mon Pleas; he prosecuted for the state; he 
was the trusted advocate and defender of the 
city. His relations with many public insti- 
tutions are well known, and it is not saying 
too much to say that no man’s influence was 
more felt than our departed friend, In 
whatever place he found himself he dis- 
charged his duty with fidelity and with integ- 
rity to the best of his ability. As a judge he 
was sagacious, and conservative, and careful. 
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As Prosecutor he was indefatigable, without 
fear and without reproach. As the counsel 
of the city he was industrious and painstak- 
ing, honest and true. In his relation to the 
bar he displayed the same high qualities. I 
doubt if ever there was a man who exhibited 
more fidelity to the interests of his clients. 
No labor was too great, no painstaking too 
much for him to do. He gave himself no 
rest until he had done his utmost. He stood 
in the front rank with the highest and best.” 

The Committee on Resolutions reported 
the following: 


The members of the bar of Essex county 
and the officers of the courts, unite in the 
expression of their deep sorrow for the death 
of Caleb S, Titsworth, for many years their 
associate and friend, and of their great 
esteem for him in life and their sense of the 
loss which the courts, the bar and the com- 
munity suffer in his death. 

A resident of this city for more than thirty 
years, his professional service was devoted to 
its interests in a marked degree. As counsel 
of the city of Newark, as prosecutor of the 
pleas, as presiding judge of its courts and 
during his later years as the wise and faithful 
counsellor and advocate, the president of the 
Bar Association and of the Board of Trus- 
tees of the Law Library, he discharged all 
his duties with ability, usefulness and honor: 
therefore, 


Resolved, That we wish to mark and com- 
memorate the qualities that illustrate the 
professional service of our deceased brother, 
his uprightness, fairness and manliness of 
conduct on the bench and at the bar, his 
kindness to his associates, and especially his 
friendly solicitude for young men entering on 
their career; his fidelity in giving his best 
hours and acquirements te his varied duties 
as public adviser, judge and advocate; and 
his devotion to the interests of his country 
and state, and we desire that this expression 
of the high esteem and affectionate regard in 
which we held him, and of our sincere sor- 
row at his death may be laid before the 
court, with the request that it may be re- 
corded on the minutes. 


Resolved, That the chairman communicate 
a copy of these proceedings, and of such 
order as the court may make thereon, to the 
family of the deceased, with the assurance 
of our sympathy and respect. 

Mr. A. Q. Keasbey, on moving the resolu- 
tions, said: ‘‘ We were cotemporaries in the 
fullest sense. We began our professional 
work in Newark together. In the contests 
of the bar, in the cares and anxieties of the 
civil war, in the strife of politics and in many 


matters of public and personal concern we 
were fellows and friends. I am glad to feel 
that in all this long association I am not 
called upon to regret any angry controversy, 
however brief, nor any of the bitternesses 
that sometimes attend the strifes of the bar 
and disturb the course of friendship.” 


It was because he was, as these resolutions 
attest, upright, fair, manly and kind. These 
qualities always bring their reward in life 
and in death. The quaint old words may be 
said of him, “‘He that sows courtesy reaps 
friendship, and he that plants kindness 
gathers love.” He enjoyed the harvest in 
full measure, and I am sure that many of the 
younger members of the bar will cherish his 
memory, not only as an eminent senior, but 
as a friend, full of kindness and solicitude 
for them at the outset of their professional 
lives. This trait was shown in his face, 
which was full of benignity, and, I may say, 
of beauty, especially in his mature years. 
The remark of Emerson may be applied to 
him : “ There is no beautifier of the form or 
complexion or behavior, like the wish to 
scatter joy and not pain around us. 


‘* But a year agoI stood here to pay my 
tribute of honor and affection to the memory 
of Mr. Frelinghuysen. If he were here to- 
day he would apply to Judge Titsworth these 
words, in which he paid his tribute to a dis- 
tinguished lawyer in the Supreme Court of 
the United States: ‘ He delighted in words 
and acts of kindness, and he withheld his 
sympathy from no one in trouble. There are 
men in this world who are respectable, hon- 
est, circumspect, but from whom we instinc- 
tively turn away because we feel that they 
love themselves supremely, and care for no 
one else, but to the whole souled, the genial, 
the generous man we open wide the portals 
of our hearts. No man lives to himself. He 
certainly did not live to himself. No man 
dies to himself. He did not; for there is in 
his life and character much that we may all 
properly imitate and thus perpetuate.’ 


‘* Fellow members of the bar this is Deco- 
ration Day, sacred to the memory of the dead. 
Let me lay this chaplet, wreathed with the 
words of one whom we all honored, on the 
grave of our lost friend.” 


After addresses by Mr, Marsh, Senator 
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Fish and Judge Henry, the resolutions were 
unanimously adopted. 

Judge Depue having come upon the bench 
directed the eourts to be opened, the 
chancellor presented the resolutions and re- 
quested that they be entered in the minutes. 
Judge Depue then said he would indorse 
all that is said in the resolutions. He 
spoke of Judge Titsworth’s services as prose- 
cutor, of his fidelity to duty, his zeal and 
earnestness, and said that no one ever per- 
formed the duties of that office with more 
satisfaction to the court. As judge, he was 
faithful in every duty; as a lawyer he was 
zealous and devoted to his clients, working 
in and out of court and making their cases 
his own. The judge said he would order 
these resolutions to be spread in full on the 
records of the court, and the court was then 
adjourned in respect to the memory of the 
dead. 


GARRET S. CANNON. 

Garret S. Cannon died at his home in 
Bordentown, April 21, in the 71st year of his 
age. Garret S. Cannon was born in Somerset 
county, in 1815. At the age of 18 he gradu- 
ated from Rutgers College, New Brunswick, 
in which his father, a leading minister of 
the Dutch Reformed Church, was Professor 
of Theology and Metaphysics. After his 
graduation, Mr. Cannon studied law with B. 
R. Reed, of Mount Holly, and was admitted 
to practice, as attorney in September, 1836, 
and as counsellor in September, 1839. He 
settled in Bordentown and began practice. 
In 1845 he was elected to the Assembly by 
the Democrats, in a strong Whig district. 
He was Prosecutor of the Pleas for Burling- 
ton county three terms, having been first ap- 
pointed by Gov. Haines, in 1850, then by 
Gov. Price, and again by Gov. Parker, in 
1865. In 1853 he was appointed United 
States Attorney for the District of New Jer- 
sey by President Pierce, and re-appointed in 
1857 by President Buchanan. 


HENRY STEVENS. 
TheLondon Daily Telegraph says: ‘Death 
has recently deprived the world of its two 
most distinguished scientific librarians and 
bibliographers. In the third week of Febru- 
ary, Henry Bradshaw died at Cambridge, at 


the age of fifty-four; and on the last day of 
the same month Henry Stevens died at his 
house in St, John’s Wood, at the age of sixty- 


six” 

Mr, Stevens was born in Vérmont and 
was graduated at Yale College in 1843, and 
spent a year in Harvard Law School. While 
in college he was elected librarian of the 
‘* Brothers” society after a sharp contest in 
which Mr. A. Q Keasbey of this state was 
his competitor, It was his success in this 
contest which determinated his career, and 
it was his experience in collecting historical 
pamphlets in New England which made 
him so useful to Panizzi the librarian of the 
British Museum when he met him in 1845, 
the critical point in the history of that 
library. 

The Daily Telegraph in a long article on 
the work of Henry Stevens in the British 
Museum and referring to Panizzi’s plan of 
collecting substantially all the books printed 
in America since 1640, says: ‘‘In this un- 
dertaking he was warmly seconded and en- 
couraged by Henry Stevens, whom in his 
moment of need he found ready to his hand. 
Not many weeks elapsed before Mr. Stevens 
gave his friend and patron a long list of 
American books fit to be added to the Brit- 
ish Museum Library, which it then lacked. 
When Panizzi had induced the trustees to 
recommend the addition of an annual sum 
of ten thousand pounds for ten years to the 


national expenditure, he called Mr. Stevens 
to his aid, and told him to buy all the Amer- 
ican books numbered in his list. The result 
of that and of subsequent steps is that to- 
day our national library contains the largest 
and best collection in existence of American 
history and literature. It is now too late 
for any American library to overtake our 
own as regards the acquisition of old works 
bearing upon the Spanish and British Colo- 
nies on that noble continent. Such was the 
result of the accidental conjunction of 
Panizzi with Stevens in 1845 ; and commen- 
surate with it 1s the debt of gratitude due 
from this nation to the remarkable man who 
has just passed away. By his integrity, dis- 
interestedness, sweetness of temper, and un- 


* mercenary devotion to the business which he 


understood so well, Henry Stevens deserves 
to take his place for ever upon the roll of 
English worthies; and it is meet and right 
that his memory should live, where his body 
reposes, in the midst of the nation which he, 
an American by birth and citizenship, served 
and loved so well.” 





